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pracTICE—Neither the parties 
nor the court can go outside 

“ithe issues expressed in the 
pretrial order unless it has 
been amended as provided in 
the Rules. 

—Rule 4:52-1 should be strictly 
enforced. 

—Rule 1:5-3(c) which permits 
the appellate court to notice 
plain errors affecting sub- 
stantial rights though they 
were not brought to the trial 
court's attention, applies only 

errors adversely affecting 
appellant. 

from an opinion by 
J. rendered March 21 

preme Court. Lertch v. 
For appellants—George 
Kalzenbach, Gildea & 


‘TED 


to 
the 
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59 
McLean 





A. Campbell. 

was a passenger 
of Trenton Transit 
by its driver Grosso, 
vas in a collision with 
wned by McLean. The 
of the complaint i 
rtch, Plaintiff vs. Tren- 
sit . and Thomas J 
r in the alternative 
H. McLean.” The com- 
vas in three counts 
several liability, 
ging negligence against 
Transit, the second 
Grosso, and the third 
McLean. There was no 
larging the accident was 
vy the negligence of 
nd McLean. The pr 
ler recited that plain 
Trenton Transit and 
n the one hand and 
Iternative McLean and 
intiff alleges negligence 
@ the alternative. Plaintiff 

eded on this basis. 
trial of the issue 
turned verdict 
against McLean and a 
no cause in favor 
nd Trenton Transit 
ntiff appealed to the 
ate Division and that court 
plaintiff’s 
merit but reversed on 
ind of plain error be- 
what it found to be an 
istent and confusing 
Trenton Transit and 
vere 


in 














the 
for 
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ol 


iii 


There is no question that 
ellate Division has power 


R.1:5-3(c) to reverse on 


e 





ittys). For respondent | 


the | 


grounds | 


granted certifica- 


Digests of Recent Opinions 


the first instruction erroneous 
under the pleadings and pre- | 
trial order because the suit was | 


the alternative It reversed 
because of the apparent in- 
consistency of the two parts of 
f the charge. R. R. 4:52-1 pro- 
vides no party may urge error in 


0 


a 
has made timely objection. This 
|rule should be strictly enforced. 
Failure to object or except to a 
charge precludes a party from 
questioning it on appeal 
Plaintiff argues’ the rule 
should be relaxed to do justice 
The court does have this power 
in a proper case but should not 
exercise until it is at least shown 


ny part of the charge unless he | 


that he who alleges error was 
j}injured thereby. Here plaintiff | 


was not harmed by the charge. 
| The charge, in so far as it may 
have been erroneous, was more 
favorable than plaintiff was 
entitled to. By 

cation of R. R. 1:5-3(c) the only 
parties adversely affected by the 
|eharge were the defendants, 
whom complained. The 
should have been dis- 


inone of 


nveal 

missed 
teversed and County 

Judgment reinstated. 


Court 


| Unsatisfied Claim and 


_Judgment Fund Becomes 
Operative 

The Unsatisfied Claim and 

Judgment Fund Law for the 

financial protection of persons 

suffering financial loss as the 


result of accident caused by un- 
insured and financially irre- 
sponsible autoists, will go into 
effect April 1. 

With a- starting 
fund of $3,179,589.76, 
Law provides for the 
certain automobile accident 
claims beginning April lst in 
which the motorist responsible 
for the accident is uninsured 
and cannot otherwise satisfy 
the claim. It will protect motor- 
pedestrians and _ property 
Owners against financial loss 
from motor car accidents caused 
by uninsured drivers, drivers of 
stolen cars, out-of-state drivers 
and even unknown drivers. 

The new Law is to be ad- 
nistered by a Board composed 
the State Treasurer and 
insurance company repre- 
The Board will be 


operating 
the new 
payment 


of 


iSts, 


mi 
Afii 


| 
ol 

four 

sentatives. 


| 
| 
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Pencil Point No Point 








Should The Workmen's Compensation Principle 
Be Applied To Automobile Accident Victims? 














Maker 
At the opening Monday’s 
session of the & eme Court, | es Ben: Rebert TB Mevun* 
Chief Justice Vanderbilt in ef- | : . ‘ as F 
fect advised the Bar that they| I! ory neo happy peg 
might make a point on a pencil | Mysell in the company of my 
sig should not usé pencil to| own profession of the law, where 
|make a point | I feel comfortably at home and 
Reporting that ; weeks where I can, so to speak, renew 
“ M < iSt ‘ca ¢ : r 
” a an tha alanis: th art | MY franchise against the day 
Ses > supreme ) - a 
eieht ae Chek giaianiee. eamiaa ellors | When the wisdom of the voters 
had vwasantad neal avun, {| mnt compel a retum to my 
who had presented oral argu-| oid means of livelihood. Al- 
Ce hp rs her | though the job of Governor re- 
tne “ S ¢ ne ourt, ap- 7 : . 
a aah : st a |} quires me, at times, to practice 
parently for emphasis, the Chief | the wet of adeesant and. at 
Justice criticized this practice | other ead yes peony a palainntg 
and state nat the use of the|."... aga pee ees: aaa: 
noon grcane gg acters ws judicial capacity, it tends to 
}pench In , urt room Ss i : 
; 13 : S € r my law books. 
hereafter be limited to that for wie a rs rs : that 
which it was designed erhaps on the theory that a 
The Appellate Division had/™an who is his own lawyer has 
already banned the use of a/|@ fool for a client, the Governor 
pencil for emphasis on oral argu- |) === —————— 
ment. ° H 
Kristeller Nominated To 


41,000 Give $1,750,006 To 
Ambar Center Fund 


a proper appli- | 


Head State Bar 


Lionel P. Kristeller of Newark, 
has been nominated for a one- 





‘} 900 ACCN, at > | : 

Chicago (ACCN) — President| year term as president of the 
Loyd Wright of the American] New Jersey State Bar Associa- 
Bar Foundation nas made public tion, it was announced today at 
a report showing that more| the Association headquarters in 
than 41,000 lawyers and other] Trenton. 
|individual donors contributed Subject to election at the As- 
$1,750,000 to the building fund} sociation’s annual meeting May 
for the American Bar Center 5-7 in Atlantic City, Mr. Kris- 
in Chicago. The contributions! teller would succeed Forster W. 
came from ever} tate and/Freeman, Jr., of Paterson as 
territory, according to the re-| head of the organization which 
port, and the total gifts and| represents approximately 3,000 
pledges exceeded the initial goal} New Jersey lawyers. 
of the Bar Center campaign by Other candidates selected by 
250,000. . 'the Association’s nominating 

The Bar Center buildings, at committee. all to serve one-year 


}1155 E. 60th st., w 
last fall and occupied 
administrative office 


erican Bar 


other 
tions. 
office 
Assn., 
Societ 


re 


completed 


Oct. 1 


of 


the Am- 


terms, are: 
PY} John Milton of Jersey City, 
| president-elect; Robert S. Snev- 


Assn by several | ily of Westfield, first vice presi- 

national legal organiza-/| dent; Milton T. Lasher of Hack- 

The latter ide a field| ensack, second vice president; 

of the National Legal Aid| John R. Kelly of Jersey City, 

the American Judicature! treasurer, and Dr. Emma E. 

y, the National Assn. of| Dillon of Trenton, secretary. 
Women Lawyers the Con-| The office of president-elect is 
e of Commissioners on | aq new one, created at last year’s 


lerenc 


Uniform State Laws 


The American Bar Foundation, 
fund- 
non- 
stablished 
er and to 
continuing 


which 


raising 


profit 
to cor 


carry 


conducted 
campaign 


organization 


istruct the 
on there 


program of legal 


In the 


New York 


the list with $341,03 
f its quota. In t 


cent o 





the 


r 


Cent 


a 


search. 


Foundation 
28 states and the Di 
lumbia reached or exceeded their 
quotas. 


tate 


< 


campalgn, 


rict of Co- 


topped 
or 185.1 per 
ital pledges 


annual meeting. 

Nominations for three-year 
icerms on the Association’s board 
| of directors include Edward G. 
Weiss of Paterson, representing 
the Association’s 12th District, 
Passaic County; Abe D. Leven- 
son of Union City, 11th District, 
Hudson County; C. Wallace Vail 
of Newark, 10th District, Essex 
County, and Philip L. Lipman 
of Vineland, 2nd District, Cum- 
berland, Gloucester and Salem 
Counties. 


is provided with a legal staff. 
In legislative matters, I lean on 
my personal counsel and his 
two assistants; and, in numerous 
others, on the Attorney-General 
and his deputies. No day goes 
by without the necessity of con- 
sulting the legal eagles of the 
State, so I am in no danger of 
forgetting the demands of the 
jealous mistress to whom all of 
us lawyers are shackled forever. 

I do not know who it was 
who gave to the law that pro- 
vocative impersonation. I believe 
it was originally attributed to 
art. I know that Emerson said: 
“Art is a jealous mistress, and 
if a man have a genius for 
painting, poetry, music, archi- 
tecture, or philosophy, he makes 
a bad husband and an ill pro- 
vider.” In my own case, perhaps 
I have not made a bad husband, 
or any kind of husband, because 
I have been faithful to my 
mistress. It is said of her: 

“She will not be coquetted 
with or slighted; she requires 
the most entire self-devotion; 
and she repays with grand 
triumphs.” 

It may be that my release 
from the daily practice of law 
makes it a little easier to get a 
perspective on some of the long- 
range problems which affect us 
as lawyers. It may be that it 
intensifies my confidence in the 
intrinsic quality of leadership 
possessed by so many of our 
colleagues, and my ambition 
that the lawyers of America con- 
tinue to exhibit a sense of states- 


manship, especially in_ their 
own field of endeavor 

I have singled out for dis- 
cussion tonight one of those 
problems—a problem of immense 


import to everyone in the nation 
and I am proud that most of 
the original thinking on the 
subject has come from members 
of our profession. I refer to the 
great and growing problem of 
personal and property damage 
caused by automotive accidents, 
and to the vast litigation which 
is congesting our courts as the 
result of such damage, in addi- 
tion to the thousands of cases 
where victims of accidents have 
no legal recourse and collect no 
compensation whatever 
Perhaps you are familiar with 
a number of studies that 
been made of this situation 


Nave 


and 



































id of plain error affect- | located at 22 West State Street, 
rty’s substantial rights. | Trenton. llinois was second with $165,-;| Nominated for a two-year! With the suggestions they have 
er the facts here no| The Board warned that a//9: California third with $118,-| term on the board is Joseph H. Produced. In June, 1929, a dis- 
n situation exists. person who desires to collect | 420: and Ohio fourth with $103,-| Rdgar of New Brunswick, 7th tinguished committee, headed by 
T etrial order is a corner-| from the Fund must officially | 961: District. Middlesex and Somerset Arthur Ballantine and Dean 
rm our new practice. One| file a Notice of Intention within The fund campaign was direct- Counties, and for a one-year Young B. Smith of Columbia 
irposes of R. R. 4:29-1/ thirty days after an accident on | ©4 bY a national finance commit- | term, George M. Hillman of Mt. aw school, began a monumental 
‘ ‘0 allow grest liberality in! a form which, after April 1, will | ‘€€ Of Which George Maurice! Holly, 5th District, Burlington examination of automobile acci- 
ing and amending pretrial| be available at all local Motor Morris, of Washington, D. C.. County. dent compensation. Its report 
rs, but this does not mean| Vehicle Agents’ offices and every | ¥@S Chairman until his death peace was made on February 1, 1932, 
ties can go outside the | municipal police department in . — New Appointments and it has been described as 
amed and expressed in| the State. If a Notice of Inten-| Notice Re: Counsellor's one of the most significant docu- 
: rial order unless it JS/tion is not filed within the Examination Governor Meyner sent the — betwen ee ee 
as provided in the!thirty-day period, the claim ies following nominations to the recent years. It is more than a 
ue cannot be paid unless the per-| With the approval of the! Senate: collection of facts and figures. 
-1€ pretrial order here de-/|son has been adjudged physi- Supreme Court the Board of | JONATHAN W. ACTON, of Wild- It ” » revelation Written in 
d issue as negligence in incapable of doing so. Bar Examiners has scheduled| wood. to be Judge of the Cape ‘@nsuage that anyone can un- 
rmative. It was never} Claims involving payment of| the next written examination| May County Court, to succeed Gerstand, it states in impressive 
: and controlled theless than $1,000 may be settled | for counsellors for September 13| Harry Tenenbaum, deceased, f@Shion the destruction wrought 
ie by the investigating insurers— in Trenton at a place to be of Wildwood. annually by the motor car and 
-4¢ trial judge charged the}companies so designated by the announced. The oral examina-|CARL R. EVERED, of Camden, the consequences of this destruc- 
jo\me-? rst that if it found negli-| Banking and Insurance Com- tions will be held several weeks to be a member of the Camden “0M both to the victims and to 
e would have to deter-/| missioner. Settlement, however, | later. County Board of Taxation. to the community. 
€ who should respond in| must be agreed to by the unin-| Applicants who were success-| succeed himself. _, Danas SOOE HORNS nee 
“one, two or all three”! sured motorist. ful in the written examination| FREDERICK FREIBOTT, of Port /2¢4 the report as a study of the 
nts. Later the court said| The Fund will not pay the/given in November but who! Monmouth, to be a member of /@¥ mm action 23 cistinguahes 
“it the jury found McLean | first $200 of any claim. The failed the oral will not be re- | the Monmouth County Board ne esi ee ee 
; onsible for the accident | maximum payable out of the quired to take the written| of Taxation. to succeed him- — — _— ing jeer 
erdict should be against Fund is $5,000 for injury to or| portion again but may apply! self. automobile accidents not only 
= and no cause for the other| death of any one person in any|for admission to the oral ex-| In Executive Session in the fi! in most cases to provide 
* but if they found Grosso! one accident; $10,000 subject to amination only. Senate the following nominations PrOPer compensation when com- 
\ nt the verdict should be! the limit for one person, for Applications for admission to| were confirmed: pensetien is due, but produce 
Grosso and Trenton| injury to or death of more than the written examination should| VINCENT P. KEUPER, of As- "eSults which are socially un- 
isit and no cause for Mc-/one person in any one accident; | be filed with the Secretary of bury Park, to be County Prose- (Continued on Page 6, Col. 1 
i. ios $1,000 for damage to property in| the Board of Bar Examiners not cutor of Monmouth County, to —_—_ - 
Th any one accident. later than August 4, 1955. succeed J. Victor Carton. Ca ne ee Ps arene 


Appellate Division held 
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DIGESTS OF RECENT OPINIONS | the penalty imposed, as here, is Proposed Legislation 
‘| authorized by law for conviction 
CRIMINAL LAW—Under N. J. S., granted. t |on that count. There is author- The following bills were intro- served upon defendants in» ggnD 
2A:134-1 obtaining money or; The first count charges de-|ity supporting this ruling. The! duced in the legislature: counties. (Jud.) Con 
property by a false promise | fendant falsely stated to Mary/ doctrine of that authority is Senate S-235 Forbes. To make por 
or false statement of one’s; Briesmeister that he, the de-| rejected as artificial as well as S-215 Stout. To abolish the | tapping a high misdeme, ‘aite 
existing state of mind is now) fendant, was going into part- | unjust. Where, as here, separate| County District Court in Mon- (Educ.) * pon: 
a crime. | nership with a Mr. Lyons in the | offenses are charged in separate| mouth County. (R. & A. of L.) SENATE COMMITTEE Supe ‘vic 
—Where separate offenses are| painting contracting business| counts of one indictment, there S-216 Stout. To add 3 county! TUTE for S-158, 159, 160 ir, 
charged in separate counts of! and that Mary Briesmeister rely- | is as a practical matter tw0]| judges in counties of the fifth To abolish the office “2. vic 
one indictment and general! ing on this false statement gave|separate indictments and on | class having over 150,000 popu- |0f the county district cour mus 
sentence is imposed on both| defendant $100 and that de-| conviction the court may impose | lation. (R. & A. of L.) | counties with between 95.00). Mcte 
counts, the case should be re-| fendant knowingly and de-;the maximum sentence on each| §-225 Jones. To provide for 4 1155,000 population other - ep) 
manded to the sentencing | signedly by said false state-;to run concurrently or con- county district court judges in | counties of the 5th class ar the 
judge for resentencing if the| ment obtained the $100 with|secutively. As a result, if one} counties with 400,000 to 600,000|add a county court j ‘i gjoyn 
appellate court finds one of|intent to cheat and defraud/ count is found defective, a gen-| population. (R. & A. of L.) such counties and to auth; pret 
the counts defective. | Mary Briesmeister. |eral sentence on both counts S-229 Jones. To provide for|@N annual salary between ; Gen 
Digested from an opinion by | The Appellate Division held|cannot be permitted to stand] full time duty at $14.000. an- | 500. and $10,000. for proser, to P 
Vanderbilt, C. J. rendered March| ‘his count charged only a false because in effect such action} nually for county district court|im such counties. be 
21, 1955. Supreme Court. State | Statement of a present intention would constitute a substitution judges in counties with popula- | Assembly a ce 
v. Kaufman. For appellant—John | 4S to a future act and not a/ of the Appellate Court's decision | tion between 400,000 and 600,-| AJR-19 Barnes. To establ:| cum 
O. Bigelow (Lillian Clawans,}™isrepresentation of an exist-/ as to the proper sentence on the | 000. (R. & A. of L.) |commission to study ler >" 
atty). For respondent—C. Wil-|ing or past act as required by valid count for that of the trial} §-234 Lance. To provide tnat | practices where excessive ch: _ 
liam Caruso, Asst. Pros. | the statute. judge in whom such power and|symmons and complaint in a/are exacted particularly in . h 
The Essex Grand Jury re-| Held: The Appellate Division’s| duty resides. It is impossible | county district court action must |of second mortgages, ch: i 
turned an indictment in two|conclusion as to the first count) ‘rom a general verdict to deter-| be served on a defendant with-| mortgages and conditional - * d 
counts charging defendant on! Was correct under R. S. 2:134-1,;mine what punishment the|in the county before it can be of sale. (No ref.) ow 
two different occasions had ob-/| the statute involved in State v./ Judge intended tc Smpose on|= : . = = mee, 
tained $100 and $300 from Mary Lamoreaux, cited by the Ap-|each count or what sentence he|sions of the statute of frauds vendee subsequently settled; we 
Briesmeister by false pretenses pellate Division. To fall within| would have imposed had he|may be embraced in the con- the vendor by accepting ay ' 
contrary to N. J. S. 2A:111-1. The | he coverage of that statute realized that only one count was/tract of sale executed by the as damages, the broker wa; Dig 
jury returned a verdict of guilty | the false pretense had to relate | valid. The appellate court should| owner. That is the case here. titled to his commission. In «§ Meu! 
on both counts and the trial|t® @ past or existing fact and|therefore in such circumstance | In such situation the broker’s of those cases the broker i 
judge imposed a general sentence the misstatement of one’s pre- remand the case for resentenc- | rights are measured by the per- earned his commission und y, Dur 
of 18 months without allocating | Sent state of mind was not a|ing by the sentencing judge. tinent terms of the contract of the established general rule 4 Ie P 
any part thereof to either count.| Statement of any existing fact County Court judgment rein- | sale. only payment was deferred 4a" 
On appeal the Appellate Division | Within that statute. The appli-| stated. In the absence of some quali- here there is an express sg fica 
found the first count of the, Cable statute here, however, is ns fying provision, a broker earns tingency or condition precedg 9?! 
indictment defective and re-|N. J. S. 2A:111-1 which was en- | BROKERS—A Broker's rights are | his commission when he pro- If the non-performance yelper 
versed the conviction on that acted in 1951 and replaces! measured by the pertinent| cures a purchaser ready, able due to or was brought abou gm 
count. but affirmed the convic- R. §. 2:434-1. This statute terms of the contract of sale} ang willing to buy on the terms defendants the law would q floor 
tion on the second count and} Sbecifically provides that know- | where his authority or agree-| of jis authority or other terms able them from invoking : ie - 
held the sentence would not be ingly obtaining, with intent to} ment Is encompassed therein. acceptable to the owner. A Contingency clause. But i: ¢ eS. 
disturbed. Certification was Cheat, any property or money; —While a broker is entitled to} proxer may however agree to Not appear here that defenc.gm@' ¢ 
ra “by means of false promises,| his commission if after con- postpone the time of payment induced the non-performanc: fa? 
statements, representations . . ’ tract of sale vendor settles| of his commission. or to make that by entering into the « plain 
is a misdemeanor. The inclusion | for damages in lieu of per-| his commission entirely depend- promise agreement they hind: ialb' 
of “promises” reveals the legis-| formance and payment of| ont on a stated contingency. In | or prevented the consumm: prem 
0 lative intent to make criminal a| commissions was merely post-/the instant case payment is Of the sale within the app.gaeuc 
0 false statement as to future as} poned until closing, such is| postponed and is made “con-| tion of the legal principle « fear 
well as past and present facts. A| not the case where commis- | tincent upon the transaction | to that of waiver. tiff a 
latest rate promise is not only an undertak-| sions are made contingent 0N| pejno consummated” and if not Reversed. the pr 
per annum ing as to the future but also an; consummation of the sale. “no commission shall be pay- De‘ore 
assertion of an existing state of | —Where commissions are made| apie” These words are to be r 
mind. By including the words} contingent on consummation} ojyen their ordinary meaning. be 
“false promises, statement, rep-| of sale, the contingency will) Concededly the contract was EFFECTIVE DRAFTING f 
resentations in this act, only be rendered inoperative | not performed and the sale was De 
the Legislature intended tomake/ if the vendor affirmatively | 5: completed, so that the con- OF CONTRACTS " 
Funds Insured up to $10,000 criminal the false statement of| hinders or prevents consum-|tingency on which the commis- 
by U. S. Govt. Instrumentality an existing state of mind. This; mation. |sion was to become payable has FOR THE SALE OF 
Cnsinciennisienialwedl first count is therefore valid as/ Digested from an opinion by | not been met. aes 
it charges a false statement and! Jayne, J. A. D. rendered, March It is argued that defendants 
FREE PARKING at Kinney Garage | representation by defendant of| 16, 1955. Appellate Div. Todiss| py, ite meted el ‘April 14 REAL PROPERTY 
Your account or inquiry invited his present state of mind. v. Garruto. For appellants— with Petansin. ne page P 
The Appellate Division also Warren C. Douglas (Bruce A.| celled the contingency provision. By i 
MOHAWK ruled that where two distinct! Wallace, atty). For respondents]! The contingency on which Milton N. Lieb s 
offenses are joined in one in- Irvin M. Lichtenstein (Ray- payment of conwiiesions de- on N. Lieberman 
SAVINGS and Loan Assn, | “ct™ent and the Judgment on} mond L. Siris, Atty). pends could be rendered legally 4 
40 COMMERCE ST., NEWARK 2,N. J. | ae niegeoiong = On April 6, 1954 defendants | inoperative only where the By means of questions 4 ‘ 
Mitchell 2-3650 ‘ Pemunens Wit Ge hat the sent jexecuted 2 comtenct to san t0 | vendors have indulged in some | concise discussions and si 
Philip Klein, President 7 ete imposed was pronounced | one Ferguson their business and| affirmative act to hinder or ; ; ran 
\. on the valid count providing} realty for $61,650. Paragraph 16 | prevent consummation of the gested forms, this book ¥- On t 
| 
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NATIONAL SURETY CORPORATION 
Specializing in the Ewvecution of 
Fiduciary and Court Bonds 


60 PARK PLACE, NEWARK Mitchell 2-8220 




















= * 7 
Financial Printers 
SPECIALISTS in all printed forms and documents 


required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of | 
PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, N.J. 
TELEPHONE MARKET 83-4994 
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* Life Plan (includes employees) 
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JOHN A. COUCH, JR., & COMPANY 


1180 RAYMOND BOULEVARD NEWARK 2, NEW JERSEY 
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| contract, 
| was 
with 














Qo 
as 


of the reement stated that 
defendants agreed to pay plain- 
commission of $1650, to 


tiffs a 
be paid “on the date of settle- | 
ment” and then provided: “It is 


1d 
1d 


erstood and agreed that this 
is contingent upon 


u 
commission 
the action being consum- 


on 


trans 
mated and in the event that 
Said transaction is not consum- 


mated then and in that event 
no commission shall be payable 
to said brokers.” 

On the signing of the contract 
Ferguson made a down payment 
of $6165 which was to be held in 
escrow by defendant’s attorney 
pending final settlement. Clos- 
was set for May 12, 1954 and ; 
were ready, willing | 


5 





ino 
ing 


aetenaants 


{and able to perform but almost | 


signing the| 
advised he| 
not going to go through 
the transaction. Defend- 
ants and Ferguson then agreed 
that the deposit be forfeited to 
defendants and the contract res- 


immediately after 
Ferguson 


cinded. Written releases were 
exchanged April 14, 1954. The 
sale was never consummated. 


The contract had no provision 
as to damages or penalties in 
the event of breach. 

Plaintiffs sued to recover the 
commission. Plaintiffs and de- 
fendants moved for summary 
judgment on the above undis- 
puted facts. The plaintiff's mo- 
tion prevailed and defendants | 
appeal. 

Held: The authority of a} 
broker to sell and to collect a | 
commission within the provi- | 














sale. Mere passive acquiescence 
in a declared default is not re- 
cognized as an act of prevention 
or hindrance 

The cases relied on by plain- 
tiffs are cases where the broker- 
age agreement merely provided 


that payment of commissions 
was not to be made until the 
passage of title. In those cases 
it was held that where the 































bring to mind points 
may result in more fav 





drawn contracts. rt 


$9.75 


GANN LAW BOOKS 
224 Market St., Newark, 4./ 
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Master of the Superior Court 








HAVE IT REPORTED — THE RECORD NEVER FORGEIS 


LOUIS KABOT 


and Associates 
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DIGESTS OF RECENT OPINIONS 





; Pay gen. J. L. J. Index Page 99 
ae 
Sin» gpgNnDLORD AND TENANT — 
Continued possession for an 
lake pnreasonable length of time 
dem Giter a constructive eviction 
constitutes a waiver of the 
SUB eviction. 
160 ao constitute a constructive 
- Of: “gyiction the landlord’s act 

















must be of a permanent char- 
acter performed in order to 
@eprive and in fact depriving 
the tenant of beneficial en- 
4 ent of all or part of the 














JUCz: |, Goyme 
auth: premises. 
ween f Generally a landlord’s failure 
PO; to perform a covenant to alter 
or repair does not constitute 
4 constructive eviction. 
Stable} “surrender by act and opera- 
nl “Yion of law occurs when the 
sui tenant abandons possession in 
y In cf ‘gych manner as to indicate his 
» Chef} Gntent to terminate the lease 
” and the landlord takes posses- 
sion in such manner as to 
—— show he intends to resume 
= control for his own benefit. 
wae} pigested from an opinion 
1 Tis @eund, J. A. D. rendered March 
oker + m 1955 Appellate Div. Duncan 
yn urge Duncan. For appellant—Wal- 
rule figee P. Berkowitz. For respond- 
rred y@pt— Louls Gluck (Hollander & 
res Teich attys). 
recedeMPlail is the lessor and 
- deienc the lessee under a 
.Baitten lease for the ground 
; Mor ¢ basement of a build- 
, Mime for 5 years from September 
t it gg. Suit was brought for the 
nimnt gue January and Februa 
mance? The defense was that 
-Bpintiff's acts deprived defend- 
Ban: he use of part of the 
constituting a con- 
eviction and that de- 








aT 


LETE 


e 158 


N. J. 





lrrendered and plain- 
ted the surrender of 
iises. The case was tried 
jury. Plaintiff moved 
ent in its favor, which 
granted. Defendant 
Ss was error. 

nt’s proof as to con- 
viction was that pl 
various occasions pa 
1obile in the driveway 
the premises thus in- 
with delivery of m 
to and from the store 
though the lease cal- 
plaintiff to furnish 
heating unit for 
remises, this was ne 
ne and instead defendan 
ated both the demised pre- 
é the apartment above 
r four years receiving an al- 
mance of $150 for each year 
surrender the defend- 

fs were that defend- 
across the street be- 
and Sept. 1953 but 
to use the demised 
for storage, and paid 
1 December 1953. In the 
October plaintiff asked 
for a set of keys to 
premises to a pros- 
enant. The keys were 











er- 


the 

















turned. On several oc- cient to raise a question of fact 


casions plaintiff stored and 
washed its car in the demised 
premises and on one occasion 
stored snow tractor there. 
Plaintiff dismantled and sold a 
heating blower used to heat the 
store. Signs placed in the win- 
defendant to notify 
of its new location 


its 
4s 


hy 
VY 


dow 
customers 


were removed. In January plain- | 


tiff asked for and was given 
the remaining keys to the pre- 


miceac 
411155. 


Held: Eviction 
fense to a claim for subsequent 
rent but unless the tenant 
vacates the premises as a re- 
sult of a wrongful act of the 
landlord, there is no construc- 

eviction. One who remains 
in possession for an unreason- 
able length of time after a 
-Onstructive eviction waives the 
eviction. And, to constitute a 
‘onstructive eviction, the land- 
lord’s act must be of a perma- 
nent character performed in 
order to deprive and in fact 
depriving the tenant of the 


ls a good de- 








ises or a part of it. The ob- 
struction of the driveway was | 


a deprivation of the use or 
beneficial enjoyment of the pre- 
lises and if it had been it was 
waived by defendant’s continued 
possession. 

Generally, a landlord’s cove- 
nant to alter or repair premises 
is regarded as an independent 

yvenant and failure to perform 
not constitute constructive 
‘tion though it may be the 
for a suit for breach of 
covenant. And where a landlord 

render a service, con- 
occupancy bars’ such 
of service as a defense to 
a Suit for rent. In the instant 
defendant’s continuance in 
after the landlord’s 
to install the separate 
heater and its concurrence in 
the substitute arrangement for 
years operated as a waiver of 


the 
ii 


not 


ioes 
DaSls 


fails to 
tinued 

failure 
Case 
possession 
ilure 


h 


4 
covenant. 

To constitute a surrender of a 
by act and operation of 
law, there must be not only an 
abandonment by the tenant but 


10 ase 


an acceptance by the landlord. 
The acts must be such as to 
mply mutual consent to a term- 


ion of the landlord tenant 






elationship. Surrender by oper- 
ation of law commonly occurs 
where the tenant abandons 
possession during the term in 
such manner as to indicate his 
intent to terminate the lease 
and the landlord takes posses- 


sion in such manner as to show 
intends to resume control for 
n benefit, not that of the 
tenant. 

In the instant case no one 
the acts of the parties might as 
a matter of law constitute a 
surrender and acceptance, but 
in combination they were suffi- 


he 


nls OW 


of 
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beneficial enjoyment of the pre- | 


| for the jury. 

Reversed so that the question 
of surrender may be _ passed 
upon by a jury. 


| WORKMEN’S COMPENSATION 

— PARTNERSHIPS —An em- 
ployee of a partnership may 
recover Workmen’s Compensa- 
tion from the _ partnership 
though she is the wife of one 
of the partners. 

Digested from an opinion by 
Francis, J. A. D., rendered 
|March 16, 1955. Appellate Div. 
| Felice v. Felice. For appellant— 
Charles A. Cohen (Albert K. 
Plone, atty). For respondents— 
Sidney P. McCord (Tomlinson 
& Freeman, attys) 
| The single question is whether 
a wife who is employee of 
a partnership composed of her 
husband and an -r individual, 
can recover workmen’s compen- 
sation from the partnership for 
injuries arising it of and in 
the course of employment. 


an 











The Workmen's Compensation 
Division and the County Court 
|held she could not, relying on 
Bendler v. Bendler, 3 N. J. 161. 
The employee appeals 

Held: The Bendler case, de- 
cided in 1949, held that a hus- 
band could not sue and recover 
|Workmen’s Compensation ben- 
ifits from his wife who owned 
and operated the business in 
which he was employed because 
there can be no contract of hire 
between spouses. Plaintiff here 
differentiates this case in that 


here the employer is 
ship, not the spouse 
tion therefore 
partnership is a 
for Workmen’s 
purposes. 

The Act declares 
includes ‘‘natural 
nerships, and corp 
ployer is defined as 
with servant and 
persons performing 


a partner- 
The ques- 
whether a 
separate entity 
Compensation 


that employer 
persons, part- 
rations”. Em- 
synonymous 
includes all 
services for 





another for a _ consideration, 
with certain exceptions, and no 
exception is made as to a wife 
of a partner 

Prior to the Bendler case it 
was held that partnership 
| for purposes of xation was a 
separate entity under the Un- 
employment Compensation Act, 
an act having the same social 
purposes as the Workmen’s Com- 
pensation Act. 

At common law partnership 
had no existence apart from its 
members who had to be sued 
as individuals on partnership 
obligations. However, as the Su- 
preme Court recently observed 
in X-L Liquors Taylor et al, 
partnerships have come to be 
widely regarded as separate en- 
tities in the business world and 


the legislatures and courts have 
| made inroads into the common 
law doctrine. In the X-L case 
the Supreme Court held that a 
partnership is now a jural per- 
son for purposes of suit and 
may sue and be d in its own 
name. Additionally, an em- 
ployee of a partnership cannot 
be said to be an employee of an 
individual member thereof. Each 
partner has authority to en- 
gage employees in the ordinary 
business 


O 


O 


sue 
u 








course of and to bind 
the firm. in so doing. Such em- 
ployees are employees of the 


entity and not of the individuals 
who form it. This has also been 
recognized by our courts. 

Accordingly, under the present 
state of the law, a partnership 
is a jural person with whom a 
contract of employment may be 
had under the Workmen’s Com- 
pensation Act, plaintiff’s 
employment was with her 
husband individu 

Reversed. 
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not 


AaAALY. 


Would Make 
Life Insurance Agents 
Company Agents 

Providence (ACCN) — A bill 
introduced in the Rhode Island 
legislature would establish life 
insurance agents in the eyes of 
the law as agents of the com- 
pany instead of the insured. 
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U.S. District Court Decision 





INSURANCE 
Plaintiffs 
Finishing against fire loss to 
goods of Paramount or goods 


held by~Paramount as bailee. | 


The policy is labeled a “transit 
policy’. It states that it insures 
Paramount “for the account of 


, whom it concerns”, loss payable 


io the assured on goods of its 
own or which it held in trust or 
on consignment, whether liabil- 
ity is assumed or not, the prop- 
erty to be valued at actual cash 
market value on day of loss in- 
cluding labor performed thereon 
and all charges and costs ac- 
crued. Paramount had two fires. 
Plaintiffs have deposited the 
amount of the losses in court 
and have interpleaded Para- 
mount, the U.S., and the bailors 
of merchandise destroyed by the 
fires. Motions for summary 
judgment are made by the inter- 
pleaded defendants. 

Held: The cases relied on by 
the bailee as holding that it is 
entitled to the insurance pro- 
ceeds are not appropos. In each 
of those cases the policy was an 
indemnity policy indemnifying 
the assured against indirect loss 
by way of liability to others or 
for which the assured might be- 
come liable. Thus the decisions 
there were that the bailors could 
not recover the proceeds of the 
policies as they were solely to 
indemnify the bailee. But the 
policy here contains no clause 


indicating that its purpose was. 








Supreme Court Order 
SUPREME COURT OF 
NEW JERSEY 

By reason of the Annual 
Meeting of the New Jersey 
State Bar Association it is 
hereby ordered that except for 
emergent matters, no trials or 
hearings shall be had on Fri- 
day, May 6, 1955 in the Superior 
Court, County Courts, Juvenile 
and Domestic Relations Courts, 
County District Courts and 
Criminal] Judicial District Courts 
and that the regular motion 
day for the week of May 2nd 
shall be Thursday, May 5, 1955. 
/s/ ARTHUR T. VANDERBILT 

C. J. 

Dated: March 24, 1955 


| 
insured Paramount | 


|to indemnify the insured. 
There is no decision in New 
‘Jersey squarely construing the 
policy provisions here involved. 
However, on the basis of other 
decisions by the New Jersey 
courts and of dicta in the court’s 
opinions, it is believed the state 
court would hold that a policy 
containing the provisions here 
involved and above mentioned 
was procured by the bailee for 
the benefit of the bailor and was 
direct insurance on the goods of 
the bailor giving the bailor an 
interest in the policy from the 
time of its issuance. The bailors 
are therefore entitled to receive 
their losses from the fund and 
the U.S. is entitled to receive the 
balance which is the property of 
Paramount on its tax lien against 
Paramount. 

Opinion filed March 18, 1955 
by Modarelli, J. in Old Colony v. 
Lambert, Civil 463-53. 





ANNOUNCEMENT 


The State Board of Short- 
nu and Reporting announces 
that an examination for the 
Certified Shorthand Report- 
er certificate (pursuant to 
R.S. 45:15A) will be held at 
the Washington School for 
Secretaries, 744 Broad Street, 
Newark, on Saturday, May 
7, 1955, beginning at 10 a..m. 


Candidates who are entitled 
to re-examination and intend 
to participate in this exami- 
nation are requested to notify 
the Secretary of such inten- 
tion not later than April 30, 
1955 

Typewriters will be avail- 
able to candidates for the 
transcription of their notes. 
Transcript paper, however, 
must be provided by the can- 
didates. 


Application blanks may be 
obtained from the Secretary, 
Louis Kabot, 24 Commerce St., 
Newark 2. 
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STATEMENT OF PRINCIPLES 


THE FIDUCIARY CONCEPT IS BROAD but 


fiduciary cannot undertake —the relationship be- 
tween attorney and client. 


Corporate Fiduciaries and Members of the Bar” 
which has been operative since 1933, when it was 
approved by New Jersey bankers’ and lawyers’ 
associations, emphasizes this situation. 


business. The Fidelity Union Trust Company has 
had long experience in its field—the management 
and planning of estate business and investments. 
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Strengthening The County Courts 





We note with interest that the Legislature will again give 
consideration to the problem of increasing the salaries of county | 
court judges. We trust that in the course of its deliberations it | 
will provide not only a long overdue adequate rate of com- | 
pensation, but of prime importance, also establish a reasonable | 
pension program for these judicial officers, and thereby further 
strengthen and improve our already outstanding judicial es- 
tablishment. Similar considerations have been advanced for the 
approval of increases in salaries of the state’s higher court judges. 

The reasons underlying the recent Congressional measure 
to revise upward the salaries of Federal judges, apply with equal 
vigor to a proposal to increase our county court judge’s salaries. 
this respect we may recall several of the financial hardship 
situations testified to before the Committee on the Judiciary 
of the United States Senate when it was considering Senate Bill 
1663. Among the situations described were: judges having been 
forced to use up the savings which they had accumulated prior to 
becoming judges; judges being forced to teach night law school 
and write books and magazine articles in order to meet expenses 
caused by family illness; judges being unable to provide savings 
or insurance programs to take care of surviving dependents; and 
two instances where widows of judges were left penniless and had 
to take in roomers to support themselves. Reports of the American 
Bar Association, 1953, Volume 78, pp. 232, 233. 

Moreover, consideration of the fairness 
the compensation county court judges 
them an adequate pension program, requires a statement of 
certain additional salient facts. Judges of the county courts 
exercise the entire gamut of jurisdiction of the Superior Court 
with the exception of original Chancery jurisdiction and jurisdic- 
tion with regard to prerogative writs. Also, the heavy criminal, 
rrobate, and workmen's compensation calendars contribute in 
large measure to their long work days. Time was—just a few short 
vears ago—when the differential between the annual salary for a 
circuit court judge and that provided a full-time common pleas 
was only $1000. Today, the spread between the annual 
salary of a superior court judge and that of a full-time county 
court judge is $4000. Considering the substantially equal heavy 
responsibilities of the full-time county court judge, an increase in 
his salary, to the extent of eliminating the spread, appears to 
be eminently in order. 

Of utmost importance is the immediate need for establishing 

n adequate pension program for our county court judges. Today 
10 county court judges’ pension system exists: that a full-time 
county court judge with many long years of service may find 
I self with no financial resources whatsoever for support upon 
his retirement from the Bench—a bleak and unattractive outlook 
indeed. 

If we are to keep our judicial system strong—with judges free 
financial concern—the twin objectives of an ade- 
quate salary and an adequate pension program must be accom- 
plished without delay. We trust also, that while considering this 
problem, the Legislature will effectuate the hope expressed by 
the 1947 Constitutional Convention Committee on the Judiciary 

at all county court judges will, before long, be full-time officials. 
dignity this be 
iccomplished. The system of assignments to busier counties or 

urts should assure full occupation of the time of county judges 
counties having smaller case loads. 
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of revising upward 
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international Accounting Clause in All Future 
Treaties Urged by A.I.A. 

to the English and Scottist ac- | 
countants who came to the! 
country in the 19th century 
primarily in the interests of 
British investors.” | 

The committee pointed out | 
that foreign branches of U. S.| 
accounting firms are established | 
primarily to serve U.S. investors 
rather than local business inter- | 
ests and “are not much bothered 
by restrictions which specify 
merely that certification of 
financial statements required 
by the laws of the country for 
local purposes must be made by 
accountants who are nationals 
of the country.” 

The objection is to require- 
ments of some countries that all 








ACCN)—Freedom 
to practice across 
boundaries is a vital 

in the develop- 
of international trade and 
according to the 

rs committee of the 
Account- 


York 
untants 


further 
Turtner 


of 


committee 

businessmen 

in other countries 

y “wish to be free to 

y accountants and audi- 
their own choosing.”’ 

freedom is needed, the 

says, to encourage the 

private capital across 

f the 


| citizens 


} ants 


at boundaries. 

As example, the committee 
cited the early growth of pro- 
fessional accounting in the U.S., 
“due in considerable measure 


an 


principals and employees 
branch office be nationals of the 
country where the branch is 
located or members of the pro- 
fessional accountants’ organiza- 


Fluoridation Upheld By 
Wisconsin High Court 


7 Milwaukeeans Had Sued 
To Stop It 


Madison (ACCN)—Validity of 
fluoridation of water supplies 
as a tooth decay preventative 
measure was upheld by the Wis- 
consin Supreme Court in a una- 
nimous opinion affecting more 
than 1,500,000 residents of 98 
communities where the muni- 
cipal water supply is so treated. 

The opinion was handed down 
in which seven Mil- 

sued the city of 
to have fluoridation 


in a case 
waukeeans 
Milwaukee 


| stopped. They charged the city, 
| by 
| police 


fluoridating the water, used 
power wrongly and was 
liable for damages, violated the 


| state medical practice act, vio- 
| lated pure food laws and consti- 


tutions of both the state and the 
U. S 
The 


tional 


said the constitu- 
questions involved com- 
mon law rights to rear children 
without undue interference, the 
freedom of religion provisions of 
article 1, section 18 of the state 
constitution and First Amend- 
ment and the personal liberty 
clause of the 14th amendment to 
the Constitution 

Harry G. Slater, who presented 
the city’s case, said the high 
court’s decision apparently “re- 
moves any further doubts about 
the legality of the fluoridation 
program.” He said the federal 
high court had twice refused to 
review such cases settled by state 
high courts, the two being Okla- 
homa and Louisiana. Fluorida- 
tion won in each case. 

In an opinion written by 
Chief Justice Edward T. Fair- 
child, the Wisconsin high court 
said: “When dental caries (tooth 
decay) is recognized, as it must 
he, aS a serious and widespread 
disease, a reasonably designed 
measure to decrease or retard 
the incidence thereof is in the 

1 of the welfare of the 


seven 


federal 


interest 
public 

“It is recognized that the 
ease is active primarily in 
formative years of child 
Still, the benefits derived 
result of preventing that disease 
carry through a_= substantial 
part of adult life. 

“We with the decision 
of the court below denying the 
injunction because it is within 
the province of the legislative 
authority to enact such measures 
in the interest of promoting pub- 
lic health and welfare, even 
though the act to protect gen- 
eral health is not based strictly 
upon an infectious, contagious 
or dangerous disease.” 

In 1950 the Milwaukee common 
council adopted a fluoridation 
resolution. Opposition grew but 
did nothing until April, 1953, 
when an advisory referendum 
was held. Fluoridation won and 
was begun in July and has con- 
tinued since 


dis- 
the 
life. 
as a 


agree 








tion in that country, the latter 
often being impractical for for- 
eign accountants. 

The committee urged that a 
clause be included in treaties 
with all countries in which U. S. 
have commercial and 
financial interests to provide 
that “nationals and companies 
of either party shall be per- 
mitted to engage account- 
and other technical ex- 
perts regardless of the extent 
to which they may have quali- 
fied ... within the territories of 
the other party for the parti- 
cular purpose of making exa- 
minations, audits and technicai 
investigations for, and rendering 
reports to, such nationals and 
companies and the enter- 
prises in which they have a 
financial interest within such 
territories.” 

Such clauses have been in- 
cluded in a number of recent 
treaties, according to the com- 
mittee. 
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VOICE OF THE BAR 


Comment and Criticism Invited 





Editor, New Jersey Law Journal 

In too many instances our 
profession must take the blame 
for the frequent failure of mu- 
nicipalities to revise and keep 
up to date their legislative out- 
put with the resulting hodge- 
podge. Lawyers, as a rule, are 
easy-going and extremely toler- 
ant of the short-comings of 
others. In this respect the ma- 
jority of lawyers can be like 
most clergymen. This might ex- 
plain the abuses inherent in the 
usurpation of the practice of 
law by non-lawyers, which re- 
sults in considerable loss to 
lawyers, but in immeasurable 
injury to the public in general. 

If this be so, what degree of 
firmness can be expected from 
the municipal attorney = as 
against his appointing power? 

The governing body concerned 
with the immediate task grinds 
out ordinances and may or may 
not comprehend or be concerned 
with their relation to their past 
and future municipal legislation. 
The traditional discretion to 
keep this part of their house 
in order could be justified in 
by-gone days when a large pro- 
portion of the population lived 
from horse-drawn ploughs. Traf- 
fic problems mostly arose in 
connection with steam and elec- 
tric railroads. The word “zone’”’ 
was usually applied to global 
geography. 

We lawyers are, and should 
be, conservative in espousing 
changes. We just like to be very 
Sure of the necessity. Who can 
now deny that mandatory action 
is long overdue? 

We have publishing houses 
who can do an excellent job, and 
if there is general need for such 
services, the cost of revision 
could be kept within reasonable 
bounds 

Yours very truly, 
Alexander Seclow 


N.Y.U Law Alumni 
Organize Essex Chapter 


Aaron Marder, Past President 
of the Essex County Bar Asso- 
ciation, was elected President of 
the newly organized Essex 
County Chapter of the N. Y. Law 
School Alumni Association last 
week. Robert G. Leff was elected 
Secretary and Arthur H. Karl, 
Treasurer 

The organization meeting was 
held Monday evening, March 21, 
1955 at the Downtown Club in 
Newark. Speakers included Jus- 
tice William A. Wachenfeld, past 
president of the N. Y. U. Law 
School Alumni Assoc., Dean 
Russell Niles, of the law school, 
Hon. Horace K. Roberson, former 
Prosecutor of Hudson County, 
and Rose Lehman Stein, and 
Nat H. Hentel, Pres. and Secy. 
respectively of the Law School 
Association. 

A Charter Acceptance meet- 
ing will be announced in the 
near future. All graduates of 
New York University Law School 
practicing or residing within 
Essex County, and its environs, 
are invited to join the chapter. 
All inquiries should be addressed 
to Robert G. Leff, 11 Commerce 
Street, Newark 2, N. J 


Announcements 


A. Irving Rosenberg has 
moved his offices to 1227 Morris 
Avenue, Union. 


John J. Sheehy announces the 
opening of his office at 1 
Newark Street, Hoboken. 


Harry R. Fox has moved his 
office to 24 Commerce Street, 
Newark 2. 

Chester J. Wallace 


is now 


engaged in the practice of law) 


at 20 Main Street, Garfield. 
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Federal Tax Note; 


by Harold Kamens 


GARNISHMENT: U. S. > 
nisheed the wages of defen;. 
who was a county employe 
Pennsylvania, for unpaid sg, 
security and withholding tz, 

Held: Wages of State 
ployees are subject to gp 
nishee. U. S. v Newhard, D¥¢ 
2/14/55. 

LOSSES: Taxpayer was 4 
guarantor of a corporate obi, 
tion which he was requireg, 
pay upon insolvency of the op 
poration. 

Held: Payment constitute | 
loss deductible in full. Cud| 
Comm., C. C. A. 2/18/55 


ACCOUNTING: Pursuant ; 
trade practice in its inc 
taxpayer accrued income ¢ 
shipped goods which re: 
in its warehouse on Decem 

Held: Usage in the i 
makes such accrual acc 
taxwise. Pacific Grade P 
Co. v Comm., CC. C..4. 2 

ORDERS: Appellant, a: 
ney, appeals from an ord 


bn 
Cay 


1dlia y 


aus | 
*Plabiq 
“Odury 
10/55 


to produce a client’s rec 
the ground that order 
violate a confidential privil 
Held: Whether confid 
privilege exists can be 
mined by District Court 
item for item basis. Cha 
Goodman, C. C. A. 2/11/55 
Rev. Rul. 55-70: EXEMPTION 
FROM TAX: The determinatig 
of whether membership 
paid to a charitable or 
tion constitute contributig 
toward the support of ‘he « 
ganization within the meaniy 
of section 1701(a)(1) (A) (iii) g 
the Internal Revenue Code ¢ 
1939 depends upon the characte 
objectives and activities of ty 
organization and the rights ang 
privileges afforded the memben 
Goods donated to a charitaby 
organization constitute contri 
butions toward the suppor 
the organization within 
meaning of section 1701( 
(A) (ili) of the Code. 


Rev. Rul. 55-104: EMPLOYEE 
STOCK OPTIONS: For ¢ 
pose of applying the 10 
combined voting power r 
tained in section 421 (d 
of the Internal Revenue C 
1954 an employee who is 
a stock option by his C 
Employer is considered t 
owner of all stock owned 
or indirectly by him, his 
father, mother, brothers 
Sisters. 

Rev. Rul. 55-108: EXTENSIO 
OF TIME FOR FILING 
RETURNS: The district 
of internal revenue may 
Scribe a date for 
short taxable year return 
dissolved subsidiary corp 
to correspond with the du 
of the return of the 
parent corporation whék 
short period return of 
Sidiary is not delinqu 
where the subsidiary n 
to or is required to be 
in a consolidated returr 
amount of tax paid 
basis of the return of ?! 
Sidiary will be consider 
having been paid by 
mon parent corporation 

Rev. Rul. 55-110: DEDUC 
TIONS FROM GROSS INCOME 
Where a_ taxpayer irchas4 
property, with the intent 
removing the old il 
thereon, and then either 
ing a new building th 
using the property withou 
addition improvements 
ductible loss or expens¢ 
tained or incurred upo! 
moval of such old build 
removal costs constitute 
of the basis of e 
acquired. Section 39.23 ‘¢ 
Regulations 118, and O. D. 103 
C. B. 5, 141 (1921). Furthé 


he nel 
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Wire Tapping Held Legal in Pennsylvania 





The Penna. Supreme Court 
has ruled that wire tapping is 
legal in Pennsylvania. 

The decision came in the case 
of Isaac Chaitt, a Lancaster 
hotel operator, convicted on 
bookmaking and common 


|gambling charges in Lancaster 


County court on March 9, 1953. 

Chaitt was fined $300 and 
sentenced to three months in 
jail after two policemen testified 
they tapped telephone wires in- 
to his apartment and recorded 
conversations between him and 
a man identified as Richard 
Manduchi. 

The State Superior Court also 
had upheld the conviction in a 
decision declaring that wire-tap 
evidence is legal in criminal 
cases. 

While evidence gained by tap- 
ping wires is illegal in Federal 
courts, Stern held that such 
evidence is not illegal under 
the United States and Pennsyl- 
vania Constitutions. 

A telephone conversation is 
not a “material thing’, he said, 
and is not prohibited by the 
fourth amendment protecting 
citizens from unreasonable 
search and seizure. 

“All that we the court are 
called upon to decide is in re- 
gard to a rule of evidence,” 
Stern wrote. 

He said the question is 
“whether testimony which is in 
itself relevant to the determina- 
tion of a defendant’s guilt or 
innocence should nevertheless 
be rejected because it was Se- 
cured by an allegedly improper 
manner.” 

The court majority agreed 
that such evidence was admis- 
sible. 

Justice Michael A. Musmanno 





1: Philip Blacher, Louis A. 
Mezey, Samuel M. Adler, Philip 
L. Nadler, Roland A. Winter, 
John E. Bachman and Joseph 
F. Deegan. 

2: Governor Robert B. Meyner 
with Prosecutors Guy W. Calissi 
and Alex Eber. 

3: David I. Stepacoff, Samuel 
V. Convery, John Papp, Jr. and 
Martin S. Koch. 

4: Francis M. Seaman, Hon. 

J. Wallace Leyden, Governor 
Meyner, Hon. Milton B. Conford, 
Ralph L. Fusco and Sen. Bernard 
W. Vogel. 
5: Frank Schwartzman, Edw. 
J. Santoro, John T. Keefe, 
Edward M. Harlan and John E. 
Mullane. 

6: Committee, Henry Busch, 
Thompson Dubois, Ralph L. 
Fusco, Samuel Cohen and 
Schuyler C. Van Cleef. 

7: Abraham D. Glass, Elmer 
E. Brown, J. George Goldman, 
Edw. A. Kopper. (standing) Emil 
E. Mudrak, David Pavlovsky, 
Samuel Sladkus and John R. 
Everitt. 

8: Emil Stremlau, John E. 
Toolan and Joseph J. Seaman. 

9: Hon. Arthur J. O’Dea, 
Hon. George R. Morrison, Secy. 
of State Edward J. Patten, 
Samuel Cohen, Hon. Donald M. 
Waesche and Martin J. Kole. 


vigorously dissented from the 
majority decision of his six fel- 
low jurists. 

Declaring the “decision of this 
court takes Pennsylvania back 
to 1775,” Musmanno said ‘“in- 
stead of a Red Coat before every 
door, there will be a potential 
spy lurking in every home to 
record, repeat, and calculate the 
most guarded of communica- 
tions, the most intimate of con- 
versations, and the most in- 
violable of evidences.” 

That “the highest tribunal of 
this Commonwealth should 
countenance a situation so op- 
posed to the creed of free men 
is to me as incomprehensible as 
it is deplorable,” Musmanno 
said. 

“The founding fathers who 
wrote that no soldiers may be 
quartered in time of peace in 
homes without the consent of 
owners also write that the right 
of citizens ‘to be secure in per- 
son, papers and effects from 
unreasonable seizure shall not 
be violated’,’” Musmanno said. 

“As no one has the right to 
bore through the walls of a 
neighbors house to listen to con- 
versation, so he has no right to 
draw the same _ information 
through a cable,” the dissenting 
jurist declared. 


NACCA Meeting April 5 


A regular meeting of the New 
Jersey Chapter of NACCA will 
be held at the Hotel Plaza, 
Jersey City, on April 5, 1955, at 
8:00 p. m 

The subject matter of the 
meeting will be legislative pro- 
posals. The manner and means of 
presenting bills to the legislature 
will be discussed by assembly- 
men from Hudson and Essex 
Counties. 

The following assemblymen 
will be guests of the organiza- 
tion: Leo N. Knoblauch, Fred 
H. Hauser, Jessie Murphy, Wil- 
liam V. Musto and Gerardo L. 
Del Tufo. 
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Automobile Accident Liability , 





(Continued from Page 1) 


desirable. The overall conclusion 
of the report—after making case 


studies of more than 8,000 acci- | 


dent cases—is that the country 
should adopt a plan of com- 
pensation with limited right of 
recovery and without regard to 
fault, analagous to that pro- 
vided by workmen’s compensa- 
tion, to be guaranteed by in- 
surance and administered by a 
commission. 

It is obviously impossible 
tonight for me to describe the 
close reasoning which produced 
this conclusion; however, you 
will find a summary of this rea- 
soning in Volume 32 of the 
Columbia Law Review (1932). 
You will also find in Volume 50 
of the Columbia Law Review 
(1950) an article by Frank B. 
Grad called: ‘Recent Develop- 
ments in Automobile Accident 
Compensation.” Mr. Grad ex- 
pressed his great indebtedness 
to the 1932 report as, indeed, 
have all careful students of this 
great problem. Its basic factual 
findings have never been chal- 
lenged, even though the remedy 
suggested has not been adopted 
anywhere in the United States. 

As a postulate for his own 
discussion, Mr. Grad pointed out 
that the committee found the 
following shortcomings in the 
operation of the fault principle 
of liability as it then operated 
and still does operate in the 
courts: 

1. The imposition on the plain- 
tiff and on the defendant of 
the burden of producing evi- 
dence as to fault, although the 
accident itself has often hindered 
or prevented them from obtain- 
ing witnesses. 

2. The difficulty of ascertain- 


ing the facts sought, even where 
the best evidence is obtainable, 
because witnesses who are 


neither trained nor prepared to 
observe cannot, afier the lapse 
of months or even years, enable 
a jury, which has no training 


|in fact-finding, to fix the blame 
| for an accident caused by events 
which succeeded each other in 
the space of a few seconds 

| 3. The impossibility of fixing 
|the damages accurately since 
| there are no recognizable criteria 
'of the value of pain or of life or 
disability. 

4. The delay, especially in the 
large cities, caused by waiting 
for trial, and aggravated in 
some cases by appeal. 

5. The heavy cost of attorney’s 
fees which generally range from 
25 per cent to 33 1/3 per cent 
of the amount recovered. 

6. The financial irresponsibility 
of many motorists who cause 
accidents. 

7. The burden cast upon the 
courts and the consequent con- 
gestion of all judicial business 
in large cities due to the volume 
of motor vehicle litigation. 

It seemed clear to the original 


Columbia group, as it seems 
clear to subsequent’ students, 
that permanent solution of the 


problem of uncompensated ac- 
cident victims lies in repudiation 
of fault as the basis of liability 
and in the adoption of a plan 
Similar to workmen’s compensa- 
tion. Mr. Grad points out that 
there have been virtually no 
doctrinal developments in the 
law of torts with respect to 
automobile accidents in the last 
two decades, ana _ that 
principle of ‘no liability without 


fault’”’ still dominates judicial 
expression. 
However, the principle has 


been subject to some erosion by 
the gradual abandonment of 
many fixed standards (such as 
the stop-look-and-listen rule, 
the range of vision rule, etc.), 
as well as the adoption of such 
doctrines as the last clear chance 
rule. Thus liability is imposed 
for ever lesser and lesser fault, 
and, as a practical matter, the 
injured party is enabled to re- 
cover in spite of some contribu- 
tory negligence. These and other 
examples show that the doctrine 
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| under 
sponsible for an accident must 


of “no liability without fault” 
tis being weakened by the im- 
mense demands of a national 
problem. 

The trend is also seen in the 
abandonment of the older type 
policy under which only the 
named insured could bring an 
action against the insurer, whose 
liability ceased on the named 
|insured’s bankruptcy. Instead, 
the standard policy now gives 
the accident victim a_ direct 
|right to sue the insurance car- 
|rier upon the recovery of a 
judgment against the named in- 
sured. Again, the borrower of a 
car is commonly himself covered 
by the owners’ insurance. 

Let me now turn to a study 


made by Professor Fleming | 
James of Yale and Stuart B. 
Law, reported in Volume 26 


|of the Connecticut Law Journal 


(1952). These authors use 
Strong language about old tort 


doctrines, as applied to the ap- 
palling toll taken by automobile 
accidents. I quote: 

“Traditional tort doctrines, 
developed to cover’ personal 
wrongs, were found to be poor 
tools for coping with the great 
change (namely, the advent of 
the Motor Age) that had taken 
place. Arguments about fine 
questions of fault, two or three 
years after the event, where 
cars had crashed in a split- 
second occurrence, had to many 
an air of unreality. To make 
matters worse this unreality was 
compounded with hardship, 
since compensation has often 
been held up for this entire 
period.” 

The Yale report cited the 1932 


Columbia study and made this 
comment: 
“The results of this study 


have clear implications for the 


legal profession. Any lawyer 
who can see beyond his own 
immediate fees must realize 
that this branch of tort law is 
but a part of a much larger 
social problem the problem 


posed by loss through accidents 
which are the by-product of 
our highly mechanized civiliza- 
tion. And this is as serious a 
problem as ever. 
1951, our millionth traffic death 
occurred—more than all of the 


dead in all of our wars com- 
bined. 
The uneasiness we all feel 


about compensation for the vic- 
tims of automobile accidents is 
reflected in legislation through- 
out the country which attempts 
to soften the problem. In New 
for example, we have 
the Security Responsibility Law, 
which the person re- 


post a deposit to satisfy any 
judgment that may be obtained 
against him. But note he has 
an alternative: He can forfeit 
his license to drive a car, in 
which case the victim is left to 
nurse his injuries. One of the 
theories behind this legislation 
is that it would increase the 
number of insured drivers, but 
the results have been disappoint- 
ing. 

In New Jersey, too, we have 
the Unsatisfied Claim and Judg- 
ment Fund Law, which goes into 
effect on April 1 next. Under 
this law, each insured driver has 
been required to contribute $1 
and each uninsured driver $3 
toward a fund to compensate 
accident victims. In addition, 
insurance companies have been 
required to contribute one-half 
of 1 per cent of premiums on 


liability policies. A fund of 
$3,000,000 has been built up to 
finance the operation of the 
law, of which $2,600,000 has 


come from drivers. In September 
of this year, the State Treasurer 
must decide on further assess- 
ments to keep the fund intact, 
but further contributions to it 


cannot be levied before March, | 


1956. Under the law, insured 
drivers can make claims against 
|the fund; uninsured drivers 
/cannot do so. The law also has 
|a $200 deductible clause, which 


In December, | 


Money Goes Searching For 50,000 People 





| The greatest man and woman 
|hunt in history is about to be 
started by Tracers Company of 
America, whose work of tracing 
missing persons for the past 31 
years includes the search for 
| “lost” stockholders. 

| The object of this search is 
ito find 50,000 people and pre- 
isent them with more than 
| $30,000,000. This sum represents 
accumulated dividend checks, 
|cash surrender values and other 
|stock interests which these 
people have apparently long 
since forgotten. This enormous 
task was assigned to Tracers 





will automatically rule out com- 
pensation for many accidents. 

Since the law is not yet in 
operation, no one can safely 
predict its efficacy or its general 
effect upon the entire problem, 
I have no doubt that it will serve 
{to compensate many victims 
who otherwise would not collect 
a penny, yet I am not overly 
sanguine about its total effect. 
In this connection, I am im- 
pressed by comments made by 
former Senator Edward J. O’Mara 
and former Assemblyman Peter 
P. Artaserse in a report of 
January 28, 1952 concerning this 
law. They Said: 





“We believe that the concept 
of the Unsatisfied Judgment 
Fund is a relatively new one 
and there is doubt as to the 
necessity for it and as to the 
fairness of assessing its 
cost against all motorists, in- 
cluding insured motorists. Fur- 
thermore, the plan has never 


been tested in a highly indus- 
trialized State such as New 
Jersey; in fact, has never been 
tested anywhere for a sufficiently 
long period to permit full ap- 
praisal of its results. 

“We believe that the plan re- 
quires considerably more study, 
and that its enactment in New 
Jersey at this time would be 
premature, since only about 60 
per cent of the registered auto- 
insured, 


|mobiles are presently 

and since there may be a time- 
ilag before the effect of a 
|Security Responsibility Law in 
increasing this percentage is 


complete. With the present high 
percentage of uninsured cars, 
the plan would be very costly 
and might cause insurmountable 
administrative difficulties and 
other evils.” 

I venture to suggest that New 
Jersey, like other states, is only 
tinkering with a problem which 
will yield to nothing but a 
fundamental solution. The one 
State which has gone furthest 
toward protection of auto acci- 
dent victims is Massachusetts, 
which has a compulsory liability 
insurance law. This law has 
heen the subject of much con- 
troversy over the years, yet it 
has remained virtually un- 
ehanged since January 1, 1927, 
when it became effective. 


(Continued on Page 8, Col. 1) 
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their next of kin, wh 
rightfully inherit the moni: J» 
volved. HM 
Hunt Spurred By Newspay oe 
Drive o 
A staff of experienced iny:--Bst 
gators will go into the fielq: | 
this hunt will be augmente; @. 
a nation-wide campaign 4 ; 
press. te: 
Beginning April 11th and a ‘ 
ning daily for a period su 
weeks, the Chicago Tribune ; w 
run the “Forgotten Forty. .; 
series. “4 
The series will be publica 
daily and a list of 50 mis: 
stockholders and their | 
known addresses will be acc--Bijs 


panied by relevant and ir 
esting story material conc * 
ing known facts about the rr, 
ing stockholder. 

The current newspaper ¢; 
is also being supported by 
Boston Herald, which start; 
own publication of the ‘‘For: 
ten Fortunes” series on May = 








and by the New York Woe 
Telegram & Sun beginr: 
June lst. 


Recent drives inaugurate; : 
the San Francisco Chronicle 
Miami Herald, The Seattle 
Intelligencer, the _  Pittsb 
Press and the Philadelp! 
quirer have resulted in 
omenal percentage of finds 

Tracers Company’s own cr 
plex physical search, augmen: 
by the support of the nat 
wide press, is currently bri: ; 
ing about an average ; 
success in finds. 
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EGAL NOTICES 
Bankruptcies LEGAL NOTICES | LEGAL NOTICES | LEGAL NOTICES LEG 
: | <a race te tn tree j Dated: March 16, 1955 STATE OF NEW JERSEY 
| TATE OF NEW JERSEY ro , Rt DEPARTMENT OF STATE 

+ <s } Stratford IP | I STATE : ESTATE OF JOSEPH DUBOWY, deceased CERTIFICATE OF DISSOLUTION 

a xa $10,149.84 ISSOLUTION | Pursuant to the order of ADRIAN M. To ull to whom these presents may come, 
, B & Cal ents may come,| FOLEY, JR., Surrogate of the County “ "Grtatings » 
- Ne 1 @ | | Essex, this day made, on the application o a » my satisfaction 
{ \ s I | ars mi the undersigned,» Executor of said deceased, wes ae REAS, Be anger ay catnuetins, 
- st ; $8 658.32 | rd o notice is hereby given to the creditors of pe sg ey the voluntary dissolution thereof 
TS’ y q Ww. Lipkir - i 8 | said deceased, to exhibit to the subscriber he ihe uneniee is consent of a@ll the stock- 
> ie . } - 3 | under oath or affirmation. their claims and} ij qury . deposited in my office that 
é S | ft ie —- against the estate of said deceased, | " TROY HILLS MUSHRUVOM FARM, INC. 

- = —— | i “= wae f from this date. rath they a corporation of this State, whose principal 
ih LEGAL NOTICES State ill be foreveP~parred from prosecuting or N 5 Bloomtield Ave- 
h ¢ Pisa sinc : recovering the same against the subscriber. ¢ iwell, County of 
a wew JEREKY I) IRVING KESSLER an rake ¥h €hvaa 
e th: ‘ E OF NE =RSE , = : Preis Jo sToss 
se SRTMENT OF STATE t ron - wad oe hs a et et man, Esq., being the agent therein and in 
he E OF DISSOLUTION - eee ae upon whom may be 

a -. these presents may m- =i aie s . Newark 2, N. J. x ym pliec lirements 

ni fe Ee . ' : so 1 “2 1..J Mar. ; 1 fj, 14, 21 Corporat ons, Gener tevised 

4 - I hs N al. J rsey, yrel iminary to the 
¥ od b Dated: March 17, 1955 thin Cectifiente of Dissolution. 
wy reof j ree ot | ESTATE OF OLGA TIMM, deceased NOW, THE REFORE, I, the Secretary of 
¥ Say i= kK . yh |} Pursuant to the order of ADRIAN M. |] state of the State of Xew Jersey, Do Hereby 
oy é | FOLEY, JR.. St irrogate of the County Of] Certify that the said corporatic n did, on the 
re) x | Essex, this day made, the appl ication Of | s.venth day Ma 1955, file ia 
a a } the undersigned, Adm rator of said de-| my office a duly execute d and attested consent 
Inver Res & c notice is hereby given to the creditors in Writing to the dissolu of said cor- 
es on | of deceased, to exhibit to the subscriber poration, exect stockholders 
ee P. kholders | und oath or affirmation, their claims and | thereof. which said cons nd the record 
a of : ~— of | | demands against the estate of said deceased. | yf the proceedings afore are —“ on file 
bet - as ’ Dn file 10/ within six months from this date. or they] jpn my said office as emailed by law 
in ~ 14 will be ever barred from IN TESTIMONY WHER EOF, 1 
. oom. eee y . . recovering the same against have hereto set my hand and af- 
is uz a + ROBERT | tixed my official seal, at Trenton. 
d 24 M uy ROSPOND & ROSPOND, J | Seventh day of March, 
idr é t es 1180) Rayt 1 Boulevard (Seal) a D.. qne thousand nine hundred 

a b S s | Newark 2 J | fty-tive. 

1 0 1e ND ( | LJ. Mar LDWAKD J. PATTEN, 

"1a ee ‘ I © Secretary yo State. 

Aaa 4 : sen 1 e2 Mareh 17 31 $12.80 

aanes s ar f STATE OF NE W JERSEY 

or 8 aes DEPARTME OF STATE 

o ; N CERTIFICATE OF DISSOLUTION 
é 4 vo all to whom these presents may come, 
ra ‘) > , I Greeting 

P ; ‘ FL WHEREAS, It appears to my satisfaction. 
‘ eae " . 5 »y duly authenticated record of the proceed- 
flicia i r WW I REAS ta the s ibse riber | 128s for voluntary dissolution thereof 
i the . , | by the consent of all the stock- 

a (s ane: os “ “ ) p claims and | holders r : my office that 

y ‘ said deceé TY COMPANY 
lr iD J . fF e, State, whose principal 
& Ps . S rr No. 810 Broad Street, 
L! i 4 s : of Essex, 
+ —— é : Goldstein, 
- —_ NEW _ s and in charge thereof, 
> ; i Casha de JERS ¥ - may be served), has 
Mi me Di waa + 7 lirements of Title 14, 
\1 br ISSO! TION mp , ) f Revised Statutes 
oO m these presents may m 9 t mplied ; to the issuing 

mr : ; cag eg Dated: March itior 
r ‘ Airs ir ¥ ¢ EXTATE OF LYLA ROSI SMITH ( 1e Secretary of 
, : ; Ow, T OR : P int to the order of ADRIAN M Do Hereby 
x ~ : Sta FOLEY J. 3 ty nty of did, on the 
a ‘ ft R lis d vitae Of file in 
' , rsigned i ion 7 attested 

a) , s ¢ y give t h editors of 

W . } to ex t t her 

. - e792 sais . it ft n, ‘ and 
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